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Covert Medicine

Covert medication occurs when pharmaceutical treatment for mental or physical
health problems, is given to a service user without their knowledge and/or consent
usually disguised in food or drink.

Covert administration of medication has always been controversial and has not
always been specified in care plans. It should be a last resort limited to
incapacitated service users where the treatment is necessary and in best interests,
or else authorised by mental health legislation or an appropriate court declaration. It
is unethical, and may even be unlawful, to covertly administer medication to a person
with mental capacity. This guidance does not apply where person has consented to
medication given in food or drink due to difficulty swallowing or due to unpleasant
taste.

‘A care worker (or Registered Nurse) should not mix medicine with food and drink if
the intention is to deceive someone who does not want to take the medicine. This is
called ‘Covert’ administration. The exception to this is when a medical
practitioner states that the person lacks ‘capacity to consent to treatment’ and
the medicine is essential to their health and well-being. (Care Quality
Commission 2010)

Both the Nursing and Midwifery Council (http://www.nmc-uk.org/Nurses-and-
midwives/Reqgulation-in-practice/Medicines-management-and-prescribing/Covert-
administration-of-medicines) and the Royal College of Psychiatrists
(http://www.rcpsych.ac.uk/pdf/covertmedicine.full.pdf) have produced guidance on
issues to be considered when medicines are given covertly. National Institute for
Clinical Excellence (NICE) guidance regarding medication in care homes is available
but currently only in draft form
(http://www.nice.org.uk/mpc/goodpracticequidance/ManagingMedicinesinCareHome

S.jsp)

Scope of this Guidance

This document is issued as GUIDANCE ONLY to care homes, Pharmacists and
General Practitioners in Buckinghamshire. It is for service users aged 18 years over
only. Itis not intended to replace or add to care homes own policies and procedures
for medicines management, covert or otherwise but may be used to inform decision
making. All practitioners remain individually accountable for their actions under the
law, and where applicable, to their Professional Body
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Medication Non Concordance

Many people with or without a mental illness, do not wish to take medication or fail to
comply with the treatment regime advised by health professionals. It is necessary to
ask the question first why someone does not wish to take medication, is it a
capacitated refusal or for another reason? Studies in to non-concordance have
shown reasons such as:

e Lack of information about why a medication is prescribed/administered

e Because the person feels their symptoms are mild

e Because the treatment is preventative and the person does not feel it is
essential

e Because the medication has unpleasant side effects

e The reputation of certain medications

e Concerns about dependency/addiction

¢ Difficulty swallowing — consider offering liquids, creams, patches

e Cultural or spiritual beliefs about medication

e Relationship with the person prescribing or administering the medication

e Beliefs about medication in general

e Not remembering how to take the medication

By exploring the reasons for not taking medication with the person, every attempt is
being made to encourage them to take the medication by the usual means.
Refusing to take a medicine should not be automatically seen as a lack of mental
capacity or a part of mental illness. The World Health Organisation advises
practitioners need to support people who do not wish to take their medication, rather
than impose their own views and beliefs or blame them for not following advice
(WHO, 2003)

The use of Covert Medication

The use of covert medication should be a last resort and not a routine measure.
There are certain circumstances where covert medicine can be legally and ethically
justified, provided that certain requirements, incorporated in to this guidance, have
been met beginning with establishing whether a person has mental capacity.

Mental Capacity and Covert Medication

If the person has a condition affecting the mind or brain that may also affect the
ability to consent to, or refuse, treatment then an assessment of capacity in relation
to this decision should be undertaken and the outcome documented. All completed
capacity assessments are time and decision specific and are only valid as such. It
is important to note that people with mental or physical ill health and/or people with
learning disabilities do not necessarily lack capacity; even where it has been
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assessed they lack capacity relating to a different decision. People who are unwell
may experience fluctuating, or temporary loss of, capacity. In these cases, it must
be established whether the decision can wait until the person regains capacity and
decide for themselves. The free resource ‘Assess Right’ is available at
www.assessright.co.uk for information and guidance regarding capacity
assessments for professionals and the public.

A lack of capacity cannot be established merely by reference to —

a) A person’s age or appearance

b) A condition of their, or an aspect of their behaviour, which might lead others
to make unjustified assumptions about his capacity

c) The making of an unwise decision

The Two Stage Functional Test

The Mental Capacity Act has a framework for assessing an individual’s capacity. To
assess whether someone has the capacity to make a particular decision you must
follow the two stages:

1. Is there a disturbance in the functioning of the person’s mind or brain? If the
answer to this question is yes, progress to stage two

2. Does the impairment or disturbance mean that the person is unable to make a
specific decision when it needs to be made?

The Mental Capacity Act says that a person is unable to make their own decision if
they cannot do one of the following:

e Understand the information provided and how this was assessed

e Retain the information and how this was assessed

e Weigh up the information to make a decision and how this was assessed

e Communicate their decision by any means they can and how this was
assessed

If the person can do those four things with or without support , then they are
assumed to have capacity to make the decision and this must be respected even if
it appears unwise. This must be documented in the persons care plan and record.
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Assent - Incapacitated Patients who Comply with Treatment

Compliant patients without capacity are perhaps the most vulnerable. Although they
will not need medication to be administered covertly, they are not aware of the
medications purpose and side effects and cannot give informed consent. Following
the principles for covert medication will help to safeguard these vulnerable people
and ensure good practice.

Advance Decisions

A valid and applicable advance decision takes precedence over any view that
anyone else has about what is in the best interests of the person in question.
http://www.mental-capacity.com/abouttheact/advancedecisions.html

Best Interests

The best interests of the person must be paramount. A medicines review should be
undertaken by the Prescriber to ensure all prescribed medicines are required. The
medication must be established as essential for the person’s health and well-being
and considered so essential that the person needs to be deceived to receive it.

Medication must not be given to benefit others e.g. medication with controlling and
sedative effects. If such medication needs to be given covertly, a discussion is
required with the Local Authority Deprivation of Liberty Safeguards Team about
whether authorisation from the Local Authority is required.

Alternatives to manage challenging behaviour or confusion in people with mental
illness, Dementia or those with Learning Disabilities, must be explored and
documented and the least restrictive option selected.
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Establishing Best Interests

The Nursing and Midwifery Council state: ‘As a general principle, by disguising
medication in food or drink, the patient is being led to believe they are not receiving
medication, when in fact they are. The Nursing and Midwifery Council would not
consider this good practice. The registrant would need to be sure what they are
doing is in the best interests of the patient’ (NMC 2007)

There should be an open and inclusive discussion including members of the multi-
disciplinary team, the care worker, family and friends, if the person has no one close
to them then an Independent Mental Capacity Advocate or IMCA, should be
consulted. When making a best interest decision on behalf of another then
consideration must be given to the best interest check list (See Appendix 2) Where a
Deprivation of Liberty Safeguards authorisation is required, a Best Interests
Assessor will be assigned to complete an assessment and make the decision as to
whether it is a deprivation of an individual’s liberty or not.. Where there is a Power of
Attorney over Health and Welfare and there is conflict this will need to be referred to
the Court of Protection to establish best interests if the dispute is significant and
cannot be resolved.

The pharmacist

Advice must be sought from the pharmacist when altering a medication or mixing it
with another substance such as food or drink. This is to ensure the medication is
safe to take in this way and to gain expert advice about alternative formulations or
medications to improve the possibility of consent. Any addition or changes to a
person’s medication after the plan for covert medicine is put in place should be
discussed in advance with the Pharmacist. It is not safe practice to open
capsules or crush tablets unless a Pharmacist has informed the practitioner
that it is safe to do so. This is because this may:

e make food or drink taste unpleasant or have an unpleasant texture

e alter the medication and its side effects

e affect the rate in which it is absorbed

e affect the dosage as residue may be left on the crushing implement or, if
mixed with food or drink that may not be entirely consumed

e if the medication is altered it will cease to be covered by the manufacturer’s
product license and the responsibility shifts from the manufacturer to the
prescriber and administrator
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Administration

3. The person administering the medication needs to be able to do this safely
and should receive the appropriate level of training and supervision to do so.
The Care Quality Commission has Essential Standards for the management

of medicines (Outcome 9) which can be found at
www.cgc.org.uk/content/essential-standards-quality-and-safety.

Regular Reviews

As a person’s mental capacity can change along with the need to continue a
treatment so it is important to set regular review meetings for covertly administered
medication to ensure it is still necessary. The timescales of reviews should reflect
the person’s condition and what medications are being administered, whether this is
it for a short or long term condition. Initially reviews should be frequent e.g weekly
on commencement of a covert medication and evidence of on-going attempts to
encourage compliance is essential.

Documentation

The care plan and contemporaneous record of the person receiving a covert
medication must contain all the information gathered during the decision making
process including the mental capacity assessment, the pharmacy advice and the
best interests decision making outcome, also if applicable, the paperwork relating to
any deprivation of liberty request. There should be a written policy for covert
medication for use by each provider.

Transfer of Care

It is essential that, should the person receiving covert medication, be transferred to
another care facility or to Domiciliary Care, that the correct and relevant
documentation accompanies them including a verbal handover to the person or
persons who will be responsible for their care. On arrival at a new care venue, any
covert medication should be reviewed and the necessary assessments, plans and
documentation completed. Any Deprivation of Liberty authorisation is not
transferable and will require re-application in a new care setting.

Legal and Ethical Considerations

Covert medication is a complex issue involving principles of service users’ autonomy
and consent to treatment, set in common law and statute, underpinned by the
Human Rights Act 1998.

Any adult with mental capacity has the right to consent to, or to decline treatment or
nursing intervention.
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Persons Detained Under Mental Health Act

For persons detained under the Mental Health Act (1983), the principles of consent
still apply to conditions unrelated to the mental disorder they are being detained for.
For medications related to the condition the person is detained for, these can be
given against a person’s wishes during the first three months or afterwards if
sanctioned by a Second Opinion Approved Doctor.

Deprivation of Liberty Safeguards - DoLS

To covertly administer medication that has controlling or sedative effects may
amount to a deprivation of the person’s liberty. A discussion with the Mental
Capacity and Deprivation of Liberty Safeguards Team at Buckinghamshire County
Council (See Appendix 1) is advised and the appropriate authorisation request forms
completed by the care provider e.g. care home.

Covert medication is different to medication given under a restraint. Covert
medication is administered without a person’s knowledge or consent, whereas
medication administered under restraint is with the person’s knowledge but not their
consent. This may only occur when authorised by the Mental Health Act or under
Deprivation of Liberty Safequard legislation.

Covert Medication General Principles

e Mental Capacity Assessment — establishing the person lacks capacity for
this decision and all practicable steps taken to help the person make the
decision

e Last Resort — all other option should be explored

e Best Interests — all decisions, based on a holistic assessment of the impact
of covert medication on the person

e Inclusive — decisions should not be made in isolation, evidence of a team
decision involving those closest to the person and the person themselves
where or as far possible

e Transparent — the decision making process should be simple to follow and
clearly documented

e Regularly reviewed — the necessity must be reviewed formally

e Time limited — for a short a time as possible
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Appendix 1 - Covert Medical Flowchart
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Appendix 2 - Best Interests Checklist

The Mental Capacity Act 2005 Section 4 sets out principles to make best interests

decisions. The listis not exhaustive.

The best interest of a person must not be based merely on:

* The persons age or appearance

* A condition of his, or an aspect of his behaviour which may lead others to make
unjustified assumptions about what might be in his best interests

Consider the following...

Is this person likely to regain capacity? Yes / No

If yes, is this likely to be in time to make the decision in question? Yes / No

Have all the practicable steps been taken to encourage the person to participate in the
decision?

If Yes, then briefly describe how

Have any statements or wishes of the person been taken into account? Yes / No

If practicable and appropriate, have the following views been taken in to account:
Anyone named by the person to be consulted? Yes/No/Not Applicable
Anyone engaged in caring for the person? Yes/No/Not Applicable
Any Court Appointed Deputy? Yes/No/Not Applicable
The Attorney under any Lasting Power of Attorney? Yes/No/Not Applicable
Anyone interested in the welfare of the person? Yes/No/Not applicable
If Yes, name the person consulted

How is this the least restrictive OptioN? ... ..o e ee e s sne e e eneeerees

Note:

If decisions are being made about treatment that is needed to keep a person alive,
people are not allowed to be motivated by a desire to bring about their death, and they
must not make assumptions about the quality of their life
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Appendix 3 - Human Rights Act

The following articles of the Human Rights Act seem particularly relevant.
Article 2 ‘Everyone’s right to life shall be protected by law’

Article 3 ‘No one shall be subject to torture or inhuman or degrading treatment or
punishment’

Article 5 ‘Everyone has the right to liberty and security of person’

Article 6 ‘Everyone is entitled to a fair and public hearing within a reasonable period
of time by an independent and impartial tribunal established by law’

Article 8 ‘Everyone has the right to respect for his private and family life, his home,
and his correspondence’.

Article 2 Where covert medication enables the provision of effective treatment to
someone who would otherwise reject it, this article might be used to justify such a
practice. Clearly no treatment may be given covertly that is not specifically indicated
for the treatment of illness or alleviation of distress (although such treatments may,
sometimes, shorten life as a secondary result of their administration). Administration
of treatments whose purpose is to shorten life is illegal.

Article 3 In an incapacitated individual, repeated restraint and injection of treatment
(with attendant risk to life as well) may be more degrading and inhuman than the
covert administration of medication.

Article 5 To justify the invasion of privacy which covert medication entails, it must be
clear that this invasion is justified by the need for effective treatment.

Article 6 It is essential that, if medication is administered covertly this is done
following discussion and with clear clinical records, so that a fair and public hearing
may be obtained when required.

Article 8 See comment to Article 5 above.
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